STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

HAYES GROUP HOVE, | NC., )
)
Petitioner, )
)
VS. ) Case No. 99-0148F
)
AGENCY FOR HEALTH CARE )
ADM NI STRATI ON, )
)
Respondent . )
)
FI NAL ORDER

On January 11, 1999, Petitioner Hayes G oup Hone, Inc.,
filed its Renewed Petition for Attorneys' Fees and Costs pursuant
to Section 57.111, Florida Statutes. On February 2, 1999,
Respondent Agency for Health Care Adm nistration filed its
Menmor andum i n Qpposition to Petitioner's Renewed Petition for
Attorney's Fees and Costs. Although both parties requested an
evidentiary hearing on Petitioner's entitlenent to be rei nbursed
for its costs and attorney's fees incurred in the underlying
proceedi ng, there are material facts not in dispute which are
di spositive of this proceeding wthout the necessity for an
evi denti ary heari ng.

The follow ng relevant dates are not in dispute. By letter
dat ed Novenber 12, 1996, the Agency advised Petitioner that its
application for licensure as an assisted living facility was
denied, and Petitioner tinely requested an adm ni strative hearing

regarding that denial. The matter was transferred to the



Division of Adm nistrative Hearings in January 1997 and was
assi gned DOAH Case No. 97-0162. The DOAH proceedi ng cul m nat ed
in a Recommended Order on July 18, 1997, recommendi ng t hat
Petitioner's application be granted subject only to Petitioner
providing to the Agency a certain inspection report.

The Agency's Septenber 16, 1997, Final Order did not adopt
the recommendation in the Recommended Order. Rather, the Agency
concl uded that Petitioner's application should be further
consi dered by Agency staff. The Final Order did not grant
Petitioner's application for licensure. Petitioner appeal ed that
Final Order to the District Court of Appeal of Florida, Fourth
District.

By letter dated April 10, 1998, the Agency forwarded to
Petitioner a standard license to operate as an assisted |iving
facility for the period of March 19, 1998, through March 18,
2000. On Novenber 5, 1998, Petitioner filed a Notice of
Vol untary Dism ssal of its appeal

The Agency's Menorandumin Qpposition to Petitioner's
Renewed Petition for Attorney's Fees and Costs opposes
Petitioner's request for attorney's fees and costs on four bases,
one of which is that the request is not tinely nmade. The
Agency's argunment is both nmeritorious and dispositive of this
pr oceedi ng.

Section 57.111(4)(b)2, Florida Statutes, requires that the

application for an award of attorney's fees and costs be nade



within 60 days after the date on which the small business party
becones a prevailing party. 1In this cause, the underlying
proceedi ng involved Petitioner's application for |icensure.
According to the Renewed Petition for Attorneys' Fees and Costs,
Petitioner received its license to operate an assisted |iving
facility by transmttal letter dated April 10, 1998. That is the
date upon which Petitioner obtained the relief sought by
Petitioner in the underlying proceeding. Since nore than 60 days
el apsed between April 10, 1998, the date on which Petitioner's
application for |icensure was granted, and January 11, 1999, the
date on which Petitioner filed its Renewed Petition for
Attorneys' Fees and Costs, the Petition filed in this cause is
untimely.

In its Reply Menorandumin Support of Its Renewed Petition
for Attorneys' Fees and Costs, Petitioner admts that the
granting of a license to Petitioner rendered noot Petitioner's
appeal of the Agency's Final Oder in the underlying proceeding.
Petitioner argues, however, that its Petition in this cause was
filed tinely because it was filed wthin 60 days of Novenber 5,
1998, the date on which Petitioner filed its Notice of Voluntary
Dismssal of its appeal. Petitioner offers no explanation as to
why it waited al nost seven nonths fromwhen its appeal becane
moot until it dismssed its appeal.

The date on which Petitioner obtained the relief it sought

is the dispositive date, not the date on which Petitioner advised



the appellate court that Petitioner's appeal had been rendered
noot seven nonths earlier. Further, Petitioner did not receive
the relief it sought in the underlying proceeding as a result of
the appel |l ate court proceedings. Accordingly, the appeal does
not provide the relevant dates for determ ning the tineliness of
the Petition filed in this cause.

Petitioner's further argunment that until it advised the
appel l ate court that the appeal had been rendered noot, its tinme
for filing its petition in this cause did not comrence to run but
rather was tolled because the appellate court had jurisdiction
over Petitioner's dispute with the Agency is without nerit.
Petitioner's Reply Menorandum attaches (1) a copy of Petitioner's
own request filed with the appellate court on or about
January 13, 1998, requesting the appellate court to relinquish
jurisdiction while Petitioner's application for |icensure was
further considered by the Agency and (2) a copy of the Court's
Order entered February 4, 1998, granting that request.

On February 23, 1999, the Agency filed its Mdtion to Strike
Petitioner's "Notice of Intent to File Supplenental Menorandum of
Law in Support of Petition for Attorney's Fees," arguing that a
reply to an agency's response to a petition for attorney's fees
and costs pursuant to Section 57.111, Florida Statutes, is not an
aut hori zed pl eading. Although the Agency is correct inits
argunent, in this cause Petitioner's Reply Menorandum has been

hel pful in setting forth Petitioner's argunents regarding the



i ssue raised by the Agency in its response to the petition as to
whet her the petition in this cause was tinely. Further, it is
appropriate to allow Petitioner to respond to the Agency's
argunments where an issue is dispositive of the proceedi ng w thout
the necessity for an evidentiary hearing as to facts in dispute.
It is, therefore,

ORDERED THAT:

1. Respondent Agency for Health Care Adm nistration's
Motion to Strike Petitioner's "Notice of Intent to File
Suppl ement al Menorandum of Law in Support of Petition for
Attorney's Fees" be and the sane is hereby deni ed.

2. Petitioner's Renewed Petition for Attorneys' Fees and
Costs be and the sane is hereby denied.

DONE AND ORDERED this 23rd day of March, 1999, in

Tal | ahassee, Leon County, Florida.

LINDA M RI GOT

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of March, 1999.



COPI ES FURNI SHED

Jenni fer Steward, Esquire

Agency for Health Care Adm nistration
1400 West Conmerci al Boul evard

Fort Lauderdale, Florida 33309

E. Scott Nunley, Esquire
Boose, Casey, C klin, Lubitz,
Mart ens, McBane & O Connel
Post O fice Drawer 024626
West Pal m Beach, Florida 33402-4626

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308

Jerome W Hof f man, General Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a Notice of Appeal with the agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the appellate
district where the party resides. The Notice of Appeal nust be
filed within 30 days of rendition of the order to be reviewed.



